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COMMUNIST PARTY, U.S.A. 


MERICAN COMMUNISTS may add an almost for- 

gotten touch to the 1960 political campaign by run- 
ning a candidate of their own for President. The so-called 
Progressives of 1948 and 1952 were given a strong Red 
tinge by the support of Communists, but the American 
branch of international communism has not entered the 
presidential lists independently since Earl Browder con- 
tended for votes with Franklin D. Roosevelt and Wendell 
Willkie in 1940. 


Passing of the McCarthy era, coupled with the coun- 
try’s tolerant reception of Soviet Premier Nikita S. Khrush- 
chev last year, may have convinced Communist party lead- 
ers that American attitudes toward their kind have changed 
enough to make it worth their while to resume direct polit- 
ical activity. Gus Hall, Communist general secretary, dis- 
closed on April 17 that the possibility of putting up a pres- 
idential candidate had been discussed at a meeting in Chi- 
cago, March 26-27, of the party’s national committee. Final 
decision was delayed pending inquiry into the difficulties of 
complying with the requirements of state election laws. 


The general public will not be greatly disturbed if a 
Communist candidate for President emerges in the coming 
months. Third-party candidates, least of all those on the 
extreme left, rarely make much impression on the Amer- 
ican electorate. But if there is nothing to fear from oper- 
ations of Communists in the political arena, their activities 
elsewhere on the domestic scene may be a cause of justi- 
fied apprehension. Director J. Edgar Hoover of the Fed- 
eral Bureau of Investigation warned early this year, fol- 
lowing a shake-up of the American Communist party or- 
ganization, that the country could “look forward to a period 
of renewed party agitation in all fields.” 


The fate of the party in the United States may hinge 
ultimately on the effectiveness of various statutory con- 
trols, some of which have been on the books for a decade 
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n the courts. Action to repair 

the legal sanctions that may be invalidated will 
become urgent if the party’s leaders are able to put an end 
to chronic factionalism within the organization, rebuild the 
now virtuall) ty party coffers, and recruit new mem- 
bers 1] | numbers. 


PARTY CONVENTION 


Communist hierarchy were 
apparent at the party’s national convention held last Dec. 
10-14 in New York City’s Harlem section. Advance re- 
ports that Eugene Dennis, national secretary, would lose 
what was then the top party post seemed to be confirmed 
at the outset when Gus Hall, Midwest secretary, replaced 
Dennis as keynote speaker. Overthrow of the Dennis forces 
was completed when the newly elected national committee 

e Hall as gener: cretary—the key post under a plan 

reorganizati approve he delegates. Benjamin 
Davis, New Yorl ate party chairman, was named na- 
tional tary—th b ennis had held since 1957. 
Dennis was g ’ national chairman, a new 
office, and Will Z. Foster, n 79 years of age, received 
the title of ch: an tus; both offices appeared largely 
honorary. 


the old Foster-Dennis 

from our party mem- 

vement”’ and for having failed to 

hin party ranks. Some observ- 

American Communist party viewed 

a rnaling a sharp turn to the 

favored by Ear] Browder, who 

was expelle arty in 1945 for “revisionism.” 2 
Browder had sought to identify American communism with 
“20th Centur ‘j ism” and was deposed, apparently 


on orders from Moscow, after nearly 15 years of leader- 
stressed the importance of the 
United States in designing the 

A “Declaration of Aims and 


» CONV ntion stated : 


advocates a democrati 


economic 
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Communists fight for conditions that will lead to a peaceful Social- 
ist revolution . . . because this is the preferable and the least 
painful method of basic change. 


To justify this shift to the once-despised ‘“Browderism,” 
Hall quoted Mao Tse-tung’s call on his people to adapt 
Marxism to Chinese conditions. The ideological shift by 
American Communists, after long subservience to Soviet 
policies, appeared more illusory than real to U.S. govern- 
ment officials responsible for keeping an eye on Red activ- 
ities. J. Edgar Hoover asserted that so-called right-wing 
Communists were not represented in the party’s new top 
leadership, having either ‘‘voluntarily resigned in complete 
disillusionment or [having] been cold-bloodedly purged.” 
Hoover called Hall “strongly pro-Russian” and a “coldly 
calculating Communist conniver who changes tactics as 
easily as he changed his name years ago.” 


Hall went to Russia in 1931 to attend the Lenin School, 
where, Hoover said, students were taught sabotage and 
guerrilla warfare techniques. After returning to the 
United States in 1933, he climbed swiftly up the ladder 
of party officialdom. But after having been found guilty 
in 1950 of conspiring to violate the Smith Act of 1940, 
Hall jumped bail and became a fugitive. He was appre- 
hended by the F.B.I. in 1951 and held in prison until March 
1957, but he resumed party work as soon as his probation- 
ary period ended on April 5, 1959. 


AMERICAN RED PARTY’S PROGRAM FOR SURVIVAL 


Communist leaders believe that conditions, as Hall put 


it at the December convention, are “now ripe for our party 


to move into a position of becoming a serious factor in the 
life of our nation.” The new general secretary singled out 
trade unions, Negroes, youth, and farmers as particular 
groups among which advances might be made. United 
front tactics in politics seemed to be favored at that time. 
A resolution on the 1960 national] election campaign pointed 
to the need for giving “special attention to the Democratic 
party through which the major sections of labor function 
in the elections.” This statement was equivalent to an ad- 
mission that Communist efforts to promote candidates of 
their own in national politics are likely to be futile. 


Under Browder’s leadership the Communists supported 
the re-election of President Roosevelt in 1944, and follow- 
ing the election specific warning against independent polit- 
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Browder. But after Browder’s 

declared that acceptance 

y S$} m a ic error of the Browder 
unists in 194 active in the Progressive 
presidential c¢ idate, Henry Wallace, re- 


ceived 1,156,103 votes. Th ommunists stuck with the 


Progressive s 


party’s nom 
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inee, Vincent allinan, received fewer than 
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in 1956 and 
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eliminated Red influence i he C.1.0. By the mid-1950s 
“the membership of Communist-controlled unions had 
shrunk to about 200,000, abo one-tenth of the former 
membership, less than 1 per cent of total American trade- 
union strength.” ® 


PLANS FOR Daily Work 

Plans for extendin 
in the Unit 
the concret ¢ 
build up the party 
tion was given to the } V's] 
it was decided that the ker, which discontinued 
publication on its 24th versary, J: 3, 1958, should 
be revived as oon ssible. Meanwhile, 1e varty’s 
weekly publication, The Worker, was expected to expand 
its circulation from 14,000 to 25 before the end of 1960. 


aoe 1960 subs scription drive started with an initial goal 
3.400 additional reade1 it T) Vorker announced on 
March 20 that new subscriptio had totaled only 995 
less than one-third 
which accompanied 
seriously,” The Work 
$60,000 goal attained. 


aid that if ub 
turn our attenti 


Revival of the Dai | 
party morale. The paper 
for years before it 
evidence that the party 
promoted the journal’ 
fund drives or to renew 
served as a mouthpiece In 
erate” who was its editor. J. Edgar Hoover told 
Appropriations Committee on Jan. 16, 1958, that 
Dennis faction was “willing to abolish the paper in 
down battle with Gates.” Gates resigned from the party 
on Jan. 10, 1958, explaining at a news conference that he 
wanted to “rejoin the American people and find out what 
Americans are thinking aul 


Death of the Daily Worker made things harder for the 
party apparatus. The paper had been a primary means 


* David A. Shannon, The Declir 
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of informing Communists of the latest twists in the party 
line and a help in recruiting new members. By the time 
of last December’s convention, it was clear that the steady 
erosion in party ranks had to be dealt with if the party was 
to survive. The convention therefore ordered an intensive 
membership drive. The party put its membership at 10,- 
000 at the opening of the year 1960, compared with 75,000 
to 80,000 in 1945. Other observers have estimated actual 
membership at as low as 3,000. 


Deterioration of Western relations with Soviet Russia 
in the years immediately following World War II, com- 
bined with disclosures of widespread Communist espionage 


and subversion, led to the first substantial decline in mem- 
bership. From the high-water mark of 1945, the member- 
ship dropped by February 1950 to an estimated 54,000. 
Outbreak of the Korean War caused further defections, 
and in 1953 Hoover put the strength of the party at 24,796. 
By 1955 the total was down to 22,663. Party rolls were 
then pared by the widespread disillusionment that followed 
disclosure of Khrushchev’s denunciation of Stalin before 
the 20th Soviet Communist Party Congress in Moscow in 
February 19564 and by Soviet suppression of the Hun- 
garian revolution in November 1956. John Gates has said 
that 10,000 members left the party between 1956 and 1958, 
lowering its membership to around 7,000 by the early 
months of 1958 


CONFLICTING VIEW N EXTENT OF PARTY THREAT 


Public concern over dangers raised by the Communist 
party in this country ebbed as the party’s ranks wore 
thinner. However, F.B.I. Director Hoover said he was 
convinced that the party “emerged from this [December 
1959] convention more powerful, more unified, and even 
more of a menace to our republic.” ® He warned in a re- 
port submitted Dec. 21, 1959, to Attorney General William 
P. Rogers that “Blindness and lethargy toward the threat 
posed by subversive organizations have reached dangerous 
proportions in many areas.” Hoover added in a Chicago 
speech last April 18 that “nothing could be further from 
the truth” than the belief of “misguided and ill-informed 


* First accounts of the speech that Khrushchev, then First Secretary of the Soviet 
Communist Party, delivered behind wed doors on Feb. 24-25 did not reach the out- 
side world until mid-Marct An English translation of the text was published by 
the State Department on June 4, 1956 


® Report on the convention submitted to Senate Interna] Security Subcommittee 
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persons ... that the party is a shattered, broken and 
threadbare group of harmless misfits.” 


Hoover apparently agrees with William Z. Foster, who 
said in 1922 that “We no longer measure the importance 
of revolutionary organizations by size.’ Hoover has 
pointed out that ‘“‘When the Communist party was at its 
peak in the United States, it was stronger in numbers than 
the Soviet party was at the time it seized power in Russia.” ® 


Earl Browder, on the other hand, considers that Stalin, 
by purging the leadership of the American party in 1945, 
sentenced the party to “political death.”’ 

In the larger framework 

Communist party was doom«e 

of Foster nd hi role. It 

} ame that doomed t} 

parties 1 a Social 

which could not be made 

World wa reaily a neu 

to find a road to Sccialisn 


prophets ol pocialism, whe 


Browder contended that his expulsi n orders from Mos- 
cow halted and reversed the process of Americanization 
within the party, and that “i former mass following 
melted away, its membership shrank to a hard core of 
fanatics,” led by Foster, who “soon wrecked the party 
which he had sought to control.” 


A close student of the history of the American Com- 
munist movement has written: “Before the 20th Congress 
of the Communist Party of the Soviet Union and Khrush- 
chev’s secret speech, the American party was ineffective; 
after the 20th Congress, it was impotent. The party’s final 
crisis was ... precipitated entirely by the Russian denun- 
ciation of Stalin and the crushing of the Hungarian revo- 
lution.”’ 8 


New leaders of the Communist Party, U.S.A., hope to 
show that its present outwardly feeble status is transitory. 
Hall, in his keynote speech at the December convention, 
contended that the decline in party ranks had been halted 
and that the “holding operation’”’ was over. He indicated 
that his reasons for optimism were based, first, on the in- 


*J. Edgar Hoover, Masters of Deceit (1958), p 
Earl Browder, “How Stalin Ruined the Ameri 


March 1960, p. 45 
® David A. Shannon, op. cit., p. 371 
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creased power of the Soviet Union, both economic and mili- 
tary, and second, on Khrushchev’s visit to the United States 
in September 1959. 


The significance of the Khrushchev visit from the stand- 
point of American Communists was explained in an open 
letter of Nov. 1, 1959, from the national executive com- 
mittee to party members. “The Khrushchev visit has pro- 
duced certain immediate effects of great import to the 
American people,” the letter said. “It not only opens the 
door to certain immediate gains . . . but creates new oppor- 
tunities for the peace forces to impose further shifts in 
foreign policy. It is our responsibility . .. to bring for- 
ward the fight for socialism in the light of the new situa- 
tion which exists.” Whatever chance American Commu- 
nists have to discharge that self-imposed responsibility 
will be seriously impeded if the legal obstacles put in the 
party’s path by Congress are sustained by the courts. 


Legal Weapons Against Communists 


THE BASIS for legal control of the Communist Party in 
the United States was the conclusion that it was a part of 
an international conspiracy dominated by a foreign power. 
Representing a revolutionary movement committed to over- 
throwing established governments to make way for Com- 
munist dictatorships, the American arm of the conspiracy 
so the reasoning went—was not entitled to protections and 
guarantees afforded under the Constitution to genuine polit- 
ical parties. 


When concrete evidence of the illegality of Communist 
activities was forthcoming after World War II, Congress 
decided that long-standing laws penalizing crimes against 
the state were not adequate to deal with the peculiar 
menace of this conspiratorial movement. The problem was 
to devise control measures that would render the move- 
ment ineffective without at the same time violating tradi- 
tional constitutional safeguards of personal and political 
liberty. 


The Alien Registration (Smith) Act of 1940, designed 
primarily as a safeguard against sabotage and espionage 
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by aliens, was the first major legal weapon used against 
Communists, and to date has been the most effective. A 
provision which forbade anyone “knowingly and willfully 
to advocate and teach the duty and necessity of overthrow- 
ing and destroying the government of the United States 
by force and violence’ was invoked against Communist 
leaders for the first time in 1948.2 The constitutionality 
of that provision was sustained three years later when the 
Supreme Court in a 6-2 decision upheld the conviction of 
11 top-ranking Communists. 


Indictments of many other Communists were subsequently 
obtained by the Department of Justice. Prosecutions and 
convictions of “second-string” and “third-string” party 
leaders continued through 1953 and 1954. The defendants, 
unable to challenge the constitutionality of the Smith Act, 
finally took exception to its actual application. Fourteen 
California Communists in June 1957 became the first group 
to profit from this strategy. In the celebrated Yates case, 
the Supreme Court ordered five of the defendants acquitted 
and directed that a new trial be held for the remaining 
nine." 


All 14 had been charged with conspiring, in violation 
of the Smith Act, to advocate and teach forcible overthrow 
of the government, and with conspiring to organize as the 
Communist party of the United States, a society of persons 
who so advocate and teach. Reversing convictions in two 
lower federal courts, the Supreme Court held that teaching 
and advocating the abstract doctrine of forcible overthrow 
of the government was not punishable under the Smith Act 
so long as the teaching and advocating were “divorced 
from any effort to instigate action to that end.” The Court 
further held that the term “to organize” as used in the 
statute referred only to acts entering into the creation of 
a new organization. Since the Communist Party, U.S.A., 
was organized in 194512 and the indictment was not re- 
turned until 1951, prosecution on this charge was barred 
by the three-year statute of limitations. 


Further prosecutions of Communist leaders were made 
*See “Communist Controls,” E.R.R., 1954 Vol. II, pp. 817-819 
Dennis v. United States, 341 U.S. 494 (1951) 
" Yates v. United States, 354 U.S. 298 (1957) 
2 The party organized in 1945 succeeded the Communist Political 
founded in 1944 to take the place of the domestic Communist party 
went back to 1919. The Communist Political Association was formed at 
of Earl Browder to work for “a more democratic and progressive Ameri 


direct participation in politics See “Communism in America,” E.R.R 
II, pp. 789-791. 
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difficult, if not impossible, by this interpretation of the 
Smith Act. F.B.I. Director Hoover told a House Appro- 
priations subcommittee, Jan. 16, 1958, that 49 of the 108 
Communist leaders convicted by federal juries under the 
act had been set free as a result of Supreme Court deci- 
sions. By January 1959, only 33 of the 108 convicted Com- 
munists remained under detention; 75 had been released. 


The Yates decision, and subsequent reversals of lower 
court convictions by appellate courts, led to demands for 
clarification by Congress of the meaning it had intended 
to ascribe to the terms “advocate” and “teach” as used in 
the Smith Act. It was urged also that the word “organize” 
be specifically defined to include recruitment of new party 
members and formation of new party units, not simply 
organization of the present party back in 1945. 


The House passed a bill last year defining “‘organize”’ in 
a manner to cover activities of the Communist party, no 
matter how long after its creation. A similar bill approved 
late in the session by the Senate Judiciary Internal Security 
Subcommittee has not yet been acted upon by the full Judi- 
ciary Committee. Neither House nor Senate has adopted 


legislation to make advocacy of forcible overthrow of the 
government a crime even when not directly aimed at incit- 
ing to action. Deputy Attorney General Lawrence E. Walsh 
opposed such a bill at hearings last year before the Internal 
Security Subcommittee. 


Arguments are scheduled before the Supreme Court, in 
the term beginning next October, on two Smith Act cases 
involving validity of the act’s ‘“‘membership clause.” Deci- 
sions in those cases may answer the question of whether 
that clause, which prohibits membership in a political party 
advocating violent overthrow of the government, is con- 
stitutional. The Court has agreed to hear arguments on 
the membership clause along with arguments in another 
case in which the Communist party is appealing from an 
order directing it to register under the Internal Security 
Act of 1950. 


STATUS OF THE INTERNAL SECURITY ACT OF 1950 


More than nine years have elapsed since the Internal 
Security Act of 1950 became law, but attempts to carry 
out its obvious intent have not yet been finally successful. 
The Communist Party, U.S.A., has steadily resisted ef- 
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forts to bring it under the law, and the constitutionality 
of the act remains to be determined. 


The 1950 law required all “Communist-action” and 
“Communist-front” organizations (and their members) to 
register with the Justice Department and to give full in- 
formation about their activities, places of meeting, and 
sources of financial support. In addition, it required all 
publications or broadcasts sponsored by such organizations 
to be so identified. Members of such organizations were 
made ineligible for employment in any government agency 
or defense facility, and issuance of passports to them was 
prohibited. Willful evasion or non-compliance was made 
punishable by a maximum fine of $10,000 in the case of 
organizations, and by the same fine or a maximum prison 
term of five years, or both, in the case of individuals. 


A Subversive Activities Control Board of five presiden- 
tially appointed members was created under the act to hold 
hearings and determine whether organizations cited by the 
Justice Department should be required to register as Com- 
munist-action or Communist-front groups. Fourteen 
months of hearings, terminating July 1, 1952, were held 


by the board on whether the Communist Party, U.S.A., 
should be compelled to register as a Communist-action or- 
ganization. 


The board concluded, Oct. 20, 1952, that the overwhelm- 
ing weight of the evidence showed the Communist party 
to be a Communist-action group under foreign domination 
as defined by the law. The case has been in the appeals 
labyrinth ever since, and a possibly final Supreme Court 
ruling is not anticipated until next year. The case first 
reached the Supreme Court in 1956 but was sent back 
to the board, through the U.S. Court of Appeals, for re- 
consideration because of allegedly “tainted testimony” by 
some of the government’s key witnesses. 


After striking the testimony of these witnesses, the board 
in December 1956 reaffirmed its earlier determination. But 
the Court of Appeals in 1958 again remanded the case to 
the board in the light of the Supreme Court’s Jencks deci- 
sion, which dealt with the right of defendants to inspect 
confidential government documents. On Feb. 9, 1959, the 
board ruled for a third time that the Communist Party, 


% Communist Party, U.S.A. v. Subversive Activities Control Board, 35 JS. 115 
(1956). 
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U.S.A., was a Communist-action group. Now the Supreme 
Court presumably will have to pass on the act’s constitu- 
tionality, a question not decided when the case was before 


it in 1956. 


The House Appropriations Committee said, March 25, in 
a report approving a new appropriation for the Subversive 
Activities Control Board: “The Communist Party and the 
various subversive organizations have employed every 
maneuver to delay and evade, and have succeeded over the 
years in thwarting the program of this control board. The 
action of the Supreme Court in remanding on technicalities 
without passing on the fundamental issue, and in delaying 
a hearing in the pending case, has denied the control board 
any effective means of carrying out its responsibilities for 
the last seven years.” 


ACTION AGAINST FRONTS AND INFILTRATED GROUPS 


Because a Communist-front group is defined under the 
1950 law as one substantially dominated or controlled by a 
Communist-action group, final proceedings against organi- 
zations found to be Communist fronts necessarily must be 
delayed until the case of the party itself is decided. Pro- 


tracted public hearings by the Subversive Activities Con- 
trol Board led to findings that 12 organizations were Com- 
munist fronts. Ten have appealed the ruling that they 
are required to register with the Justice Department. 


The Communist Control Act of 1954 added Communist- 
infiltrated organizations to the groups subject to the re- 
strictions and penalties of the 1950 act. Labor unions 
found to be under Communist domination—the primary 
targets of the new law—-were to be denied representation 
before the National Labor Relations Board. Furthermore, 
20 per cent of the membership of a Communist-dominated 
union was authorized to petition for a new election to 
choose another bargaining agent 


Only two proceedings have been brought under the 1954 
law. One, against the United Electrical, Radio and Ma- 
chine Workers of America, was ordered dismissed by the 
board on March 30, 1959, on motion of the Attorney Gen- 
eral. In the other proceeding, against the International 
Union of Mine, Mill and Smelter Workers, board hearings 
are scheduled to be resumed this spring after a recess 
necessitated by a criminal] trial against certain officers of 
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the union under charges of conspiracy to violate the Taft- 
Hartley Act. 


Hearings held by the House Committee on Un-American 
Activities, July 21-22, 1959, revealed that organizations re- 
quired to register under the provisions of the 1950 act 
were being reorganized under new names. The Jefferson 
School of Social Science, for example, was dissolved after 
the Subversive Activities Control Board found in 1955 that 
it was a Communist-front organization. ‘“‘But it was not 
long before there was created with substantially the same 
faculty and courses a new school known as the Faculty of 
Social Science.” 14 


To guard against this practice, a bill was introduced by 
Chairman Francis E. Walter (DPa.) of the House Un- 
American Activities Committee to make final orders of the 
board with respect to Communist organizations applicable 
to successor organizations. The bill passed the House on 
Sept. 7, 1959, but has not yet been acted upon by the 
Senate. When the House committee reported later that 
some Communist party members, seeking to evade Com- 
munist-control laws, were formally resigning but continu- 
ing their party activities, it said it was considering amend- 
ment of the Communist Control Act of 1954 to include 
“affiliation” in the law’s definition of membership. 


RESULTS OF GOVERNMENT USE OF LEGAL WEAPONS 

The unforeseen legal obstacles now hindering enforce- 
ment of the Smith Act and the later Communist control 
acts undeniably blunted a government campaign, announced 
by Attorney General Herbert Brownell in 1954, “‘to utterly 
destroy the Communist Party, U.S.A., and its activities.” 
3ut the controls, though weakened by delays in applica- 
tion, have taken a toll on the strength of the party, if 
for no other reason than that they put it on the defensive. 


Prosecutions under the Smith Act, in particular, had a 
disabling effect. Not only were many of the party’s top 
leaders arrested and convicted; others were forced to live 
in fear of arrest. As a result, the American Communist 
organization to a large extent went underground; party 
offices were closed and records were destroyed. Clubs were 


* Statement by Rep. Francis E. Walter (D Pa.) at opening of Un-American Activ- 
ities Committee hearings on the new school, July 21, 1959 


Committee on Un-American Activities, Annual Report for the Year 1959 (Feb. 8, 
1960), p. 133. 
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divided into small, ineffective units or completely disbanded. 
“For about four years, from mid-1951 to mid-1955, the 
party in protecting itself spent energy, time and money that 
otherwise would have gone into agitation and propa- 


ganda.”’ 


Smith Act prosecutions, however, were only one among 
numerous developments that hurt the Communist party. 
Chief among these were the Korean War, the continued 
good health of the U.S. economy, further deterioration of 
Soviet-American relations, and the self-crippling policies of 
the party itself. Earl Browder even has suggested that 
the prosecutions benefited the party: “Only after it was 
already politically dead, the Smith Act trials and jailings 
of its leaders revived its ghost a bit, by providing martyrs 
and rallying the ‘friends of the underdog’ to their aid on a 
non-political basis.” Membership shrank considerably 
after the trial of the 11 top Communists in 1949, but the 
most important membership losses did not come until 1956 
and 1957, when Smith Act prosecutions had almost ceased. 
One convicted Communist, Barbara Hartle, said after she 
renounced the party in 1956 that her indictment in 1953 
had prompted her to stay in the party longer than she would 
otherwise have done. 


A major side effect of the prosecutions was to isolate the 
American party from its Moscow support. The party’s 
service as a recruiting ground for espionage agents was 
hampered. Appearance of F.B.I. informants at Smith Act 
trials, Hoover has stated, shocked the Soviet Union into 
realization of the amazing extent to which the F.B.I. had 
penetrated the Communist party in this country. These, 
among other revelations, made Moscow put less trust than 
ever in the American party. “Today, with some excep- 
tions, the Soviets are attempting to operate their espionage 
networks independent of the party, staying away, as much 
as possible, from party assistance.” 8 


*J. Edgar Hoover, op. cit., p. 76 


Earl Browder, op. cit., p. 47 


i 


®* J. Edgar Hoover, op. cit., 3 





Special Problems in Communist Control 


FEW PROBLEMS in the field of Communist control have 
been more productive of controversy than the question of 
the power of the states to try Communists under their own 
sedition laws.!® Forty-four of the 50 states have statutes 
which in some form prohibit advocacy of the violent over- 
throw of established government. In the heat of the strong 
anti-Communist agitation of the 1950s, the Commonwealth 
of Pennsylvania charged Steve Nelson, an acknowledged 
Communist, with violating its sedition act. Nelson was 
convicted, Aug. 20, 1953, in the Allegheny County court 
and sentenced to imprisonment for 20 years, a fine of 
$10,000, and payment of $13,000 in court costs. 


F'EDERAL-STATE CONFLICT IN ANTI-COMMUNIST CASES 

The Pennsylvania superior court affirmed the conviction, 
but the state’s supreme court held that the Smith Act had 
pre-empted the field covered by the Pennsylvania sedition 
act insofar as it prohibited advocacy of the overthrow of 
the United States government by force and violence. The 
U.S. Supreme Court on Oct. 10, 1956, affirmed, 6-3, the 
judgment of the state supreme court. The high court’s 
majority opinion, delivered by Chief Justice Earl Warren, 
said: 


Since we find that Congress has occupied the field 
sion of parallel state legislation, that the dominant 
the federal government precludes state intervention, and th 
ministration of state acts would conflict with the operation 
the federal plan, we are convinced that the decision of the supreme 
court of Pennsylvania is unassailable.2° 
Warren noted that the allegations against Nelson had been 
for sedition against the United States, not against the state. 


The Nelson decision was interpreted in some quarters 
as depriving the states of the right to prosecute for sedi- 
tion against the state as well as against the federal gov- 
ernment. The Court last year had occasion in the Uphaus 
case to clarify and limit its opinion in this regard. In a 
5-4 decision, June 8, 1959, it emphasized that the Nelson 


% See “Criminal Prosecution and the Supreme Court,” E.R.R., 1958 Vol. I 
63-79. 
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decision did not prevent states from protecting themselves 
against subversion; all it did was to proscribe “a race be- 
tween federal and state prosecutors to the courthouse door” 
to deal with “the same conduct.” 2! 


The Uphaus decision, in addition to clearing up the mis- 
understanding, took a step away from a stand the Court 
had taken in 1957 when it limited the investigating power 
of state committees. The 1959 decision upheld the con- 
viction of Willard Uphaus for refusing to hand over to the 
attorney general of New Hampshire the guest list at a 
summer camp meeting of World Fellowship, Inc., a pacifist 
group. The Supreme Court majority cited the state’s right 
of self-preservation as justifying the demand made on 
Uphaus. The Uphaus case and the Sweezy case of two 
years earlier both were products of a one-man _ investi- 
gation conducted by New Hampshire’s attorney general, at 
the direction of the legislature, to find out whether “sub- 
versive”’ persons had been active in the state. 


In the Sweezy case the Court held there was no reason 
to believe that the legislature sought information about a 
lecture the defendant had delivered, or that it sought infor- 
mation he might have concerning the Progressive party.” 
The Court based its decision in part also on the political 
and academic rights involved. In the Uphaus case the 
majority felt that adequate justification for the investiga- 
tion had been shown when the record disclosed that 19 
speakers at the summer camp had participated in Commu- 
nist-front activities.? 


Court RULINGS IN CASES ON CONTEMPT OF CONGRESS 


On the day the Supreme Court handed down its decision 
in the Uphaus case, it sustained also the contempt-of- 
Congress conviction of Lloyd Barenblatt, a former teacher 
who had refused to tell the House Un-American Activities 
Committee whether he was or had been a member of the 
Communist party.*4 


The Court noted the “long and widely accepted view” 
that the Communist party sought to overthrow the United 
States government by force, and said that the “right of 


Uphaus v. Wyma { S ¢ 1959) 


2 Sweez New amy r § Ss. 2 (1957) 


went to jail last Dec. 14. The state supreme court 
t serve out his one-year term for contempt of 
wered the questior put to him in the inquiry 

) U.S. 109 (1959) 
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self-preservation” justified questioning on party member- 
ship. To suggest that the Communist party was just an- 
other political party was “to ask this Court to blind itself 
to world affairs,” Justice John M. Harlan wrote for the 
majority. The decision gave evidence of a less restrictive 
attitude toward the investigative powers of committees of 
Congress than the Court had displayed in the controversial 
Watkins decision in 1957.%5 


In the Watkins case it had held, 6 to 1, that under the 
applicable statute a congressional investigating committee 
must, upon objection of a witness on the ground of perti- 
nency, make clear the manner in which a question relates 
to a valid legislative purpose. In reversing the convic- 
tion of Watkins, a union official who had refused to answer 
questions of the Un-American Activities Committee about 
past Communist party membership of certain persons, the 
majority sharply criticized the committee’s investigations 
and stated that the phrase “un-American activities” was 
vague. In the Barenblatt decision, the Court restated its 
opinion that the resolution creating the committee was 
vague, but it agreed that the House had made it unmis- 


takably clear—by repeatedly renewing the committee’s life, 
providing it with funds, and finally making it a permanent 
committee—that it wanted the investigations continued. 
The Supreme Court decisions in the Uphaus and Baren- 
blatt cases had the effect of taking steam out of efforts in 
Congress to set aside by new legislation particular Court 
rulings affecting the security issue. 


STALLING OF PROPOSALS TO TIGHTEN SEcuRITY LAWS 


A flurry of proposals to modify the effect of Court deci- 
sions relating to national security made no progress in 
Congress in 1958. The proposal which came closest to 
passage was a bill inspired by the Nelson decision. The 
measure provided that no act of Congress should be inter- 
preted by the Supreme Court as invalidating state laws in 
the same field unless Congress so specified or unless there 
was such a “direct and positive conflict” between the fed- 
eral and state laws that the two could not be reconciled. 
The House passed the bill, 241-155, but it failed by a single 
vote to clear the Senate. A similar bill passed the House 
on June 24, 1959, but no Senate floor action has been taken. 


* Watkins v. United States, 354 U.S. 178 (1957) 
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Other proposals that failed of final adoption in 1958 
would have sharply limited the appellate jurisdiction of 
the Supreme Court over state anti-subversion legislation ; 
broadened the Smith Act to outlaw advocacy of forcible 
overthrow of the government “without regard to the imme- 
diate probable effect of such action”; denied the Supreme 
Court jurisdiction to review any state regulation or decision 
on admission of persons to the bar; and extended federal 
security regulations to all government jobs. 


Another matter which continues to occupy the attention 
of Congress is the right of the State Department to with- 
hold passports from known Communists or Communist sym- 
pathizers. Regulations for that purpose promulgated by 
the Secretary of State in 1952 were invalidated six years 
later by a 5-4 decision of the Supreme Court holding that 
Congress never had given the Department authority to 
withhold passports because of the “beliefs or associations” 
of the applicants.*' 


This decision left the State Department no alternative 
to issuing passports to Communists and Communist sympa- 
thizers. A government witness told the House Committee 
on Un-American Activities in April 1959 that many persons 
with Communist affiliations had applied for passports since 
the Supreme Court handed down its ruling—‘‘some of them 
even though they have no present intention of going 
abroad.” A bill passed by the House on Sept. 8, 1959, would 
authorize denial or revocation of a passport in the case 
of any person who has been a member of, or affiliated with, 
the Communist party since Jan. 1, 1951, or who has know- 
ingly engaged since that date in activities intended to 
promote the international Communist movement. No bill 
on the subject has yet reached the Senate floor. 


The difficulty of getting Court-curbing laws through Con- 
gress stems in part from reluctance to consider legislation 
seeking to nullify particular decisions. Another reason 
for the recent failure to impose additional restrictions may 
have been a feeling that any new legislative step should 
await the approaching test of the constitutionality of the 
Internal Security Act of 1950. A decision unfavorable 
to the government in that proceeding doubtless would spark 
efforts to provide more effective sanctions against the Com- 
munist Party, U.S.A. 


* Kent and Briehl v. Dulles, 357 U.S. 116 (1958) 
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